IDEA REAUTHORIZED

In 2004, Congress reauthorized the Individuals with Disabilities Education Act.  Most of the provisions of the reauthorized version, referred to as IDEA 2004, will take effect in July 2005.  The Department of Education has not yet promulgated the regulation for IDEA 2004.  Significant statutory changes, several of which are expected to have a negative impact on children with disabilities, include:

Evaluation  The 60-day timeline for evaluations will now start to run only when consent for the evaluation is signed.  

What this means:  Parents may wish to include consent to evaluate in their letter to the district requesting the evaluation; this will cause the 60-day timeline to start running immediately.  However, this will also give the district consent to administer any tests that it wishes, so parents should think carefully before exercising this option.

IEP Meetings  Upon agreement of the parties, IEP meetings will be able to be held using alternate means, such as video or teleconferencing;  members of the IEP team will be excused from attending an IEP meeting if they provide written information prior to the meeting or if their area is not being discussed at the meeting; and amendments to IEPs will be able to be made in writing after the annual meeting is held, without calling a new meeting.  IEPs must still include goals but will no longer include benchmarks/objectives unless the child takes alternate assessments aligned to alternate state standards. IEP goals will be for academic, functional and developmental needs. Additionally, the IEP services must be based on “peer-reviewed research” to the extent practicable.  

What this means:  Parents will need to read very carefully any written material provided by the school and will need to make sure that they agree to all provisions before signing any documents

Learning Disability  School districts are not required to use the “severe discrepancy” standard to determine that a child has a learning disability.  The law also allows districts to assess a child’s “response to interventions” prior to evaluating the child for a learning disability.

What this means:  If your child was previously found not to have a learning disability, he or she may qualify under the new standard.   Other implications may be evident after the regulations come out.

Transition  The age by which school districts must start providing transition services has been moved from 14 to not later than the first IEP to be in effect when the child turns 16.  Transition services will now include “courses of study.”

What this means:  Parents of young teens should raise transition issues at IEP meetings so that the services can be in place by the time the child turns 16. 

Discipline   Serious bodily injury has been added to drugs and weapons as entitling the school district to impose a 45-day removal from school.  45-day removal has been changed from calendar to school days.  All students removed from school for any length of time are to receive services to prevent a recurrence of whatever caused the removal.  Positive behavioral supports are now to be considered anytime a student has behavior that impedes his/her learning or that of others.

What this means:  A larger group of students will be subject to 45-day removal. 

Mediation  Mediation can be requested without requesting a due process hearing.  Mediation will be binding and enforceable in a court.

What this means:  Parents should thoroughly prepare for mediation, as it has the potential to lead to an enforceable agreement.  Parents will no longer have to deal with the situation of having an agreement that is positive for their child but which the parents are unable to enforce.

Due Process   The statute of limitations will be two years, unless the state sets a different one. Thus, a due process request will need to be filed within two years of the violation. Parents will be limited to presenting at the hearing only those issues that they listed in their due process request letter; the parent will not be allowed to add issues at the hearing.   Within 15 days after a request for a hearing is filed, the school district must hold a “resolution” meeting.  The school district will not be able to bring its attorney to the meeting unless the parent brings an attorney.  If resolution is reached, the parties will execute a legally binding agreement, enforceable in the same way as a mediation agreement   If the case goes to hearing and the parent wishes to appeal the decision, the appeals must be filed within 90 days unless the state sets a different deadline. 

What this means:  Parents should be vigilant about observing the time deadlines and about carefully crafting their request for a due process hearing.  Parents should consider the pros and cons of bringing an attorney to the “resolution” meeting.

Attorney Fees   Courts will be able to order the parent’s attorney to pay the school district’s attorneys’ fees if the court finds that the litigation was frivolous, unreasonable or without foundation.  Courts will also be able to order the parent’s attorney or the parent to pay the school district’s attorneys fees if the court finds that the litigation was  conducted for the purpose of harassment, unnecessary delay or to needlessly increase the cost of litigation.  

What this means: Parents and their attorneys will need to think carefully before filing due process or other actions against school districts.

